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D u r  Ms Dortcli 

O n  hchallol'Kichard E3 Smith, pursuant to Section 1.223 of the Commission's Rules, 
l l icrc i s  transmitted herewith, an original and SIX copies o f  an Opposition to "Joint Motion to 
SLrike Or, i n  Ihc Alternative, Rcspoiisc to Consolidated Reply  to Oppositions to Pet i t ion for 
L.cdvc lo Intervene" 

Iradcl i i ioi ial  ~ n f o r m a ~ i u n  i s  necessary, please communicate with this o f f ice 

I'lease date slaiiip Ihe extra enclosed copy and rcturn i t  to the undersigncd 

Very lruly y.ours, 

VSC'SI 
Eiiclosure 
cc See Ccrt i l icale o f  Service 

ViiicenL J .  Curtis, Jr. 
HarryF Cole 
Susan A Marshall 

Counsel for Richard B. Smith 
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OPPOSITION TO 
“,TOINT MOTION TO ~ r i l l K E  OR, IN THE ALTERNATIVE, 
IXESPONSE TO CONSOLIDATED REPLY TO OPPOSITIONS 

TO PET1 rlON FOR LEAVE I O  INTERVENE” 

I Richard B Smith hereby opposcs the “Joint Motion to Strike, or in the Alternative, 

Responsc to Consolidated Reply Lo Oppositions to Pctitioii for Leave to Intervcne” filed herein 

by M’illiam I ,  Zawila, Avena1 Educatioiial Service. lnc., Central Valley Educational Serviccs, 

Iiic , H L Cliarles d/b/a Ford City Broadcasting, Linda Ware d/b/a Lindsay Broadcasting and 

Westei n Pacific Broadcasting, [iic (collectivcly, “Zawila”). 

2 In his pleading Zawila engages in little more than self-serving speculation servcd up 

as argument. Zawila‘s primary thrust is that Zawila bclieves that Mr. Smith was seeking to 

inlei-venc pursuant to Section I 223(b), rathcr than Section I 223(a). According to Zawila, his 

speculative heliel‘along tlinsc lines mandates that Mr Smith’s intervention req~iest be assayed 

under Section I 223(b) rather lhan Scction 1 223(a) 

3 The purcly spcculativc natiire of Zawila’s claim is evident from the fact that Zawila is 

Liiiable Lo poin t  to any express statcment by Mr. Smith that Mr. Smith was seeking to intervene 

solely JS a discrctionary matter At most. Zawila relies on rhetorical questions But rhetorical 

qucslions -- cspccially blatantly self-serving questions - are no substitute for facts The most 

that Zawila seems tn he able to claim is that, because certain portions of Mr. Smith’s petition to 

intervene look (at least to Zawila) like they seek discretionary rather than mandatory 

interventinn, M r  Smith must be deemed to have been limiting his request to the dlscretionary 

rathcr than the mandatory, 

4 The obvious problem with [ha t  “analysis” is that it ignores the fact that ~nterveiitioi~ 

uiidcr Section I 223(a) IS not necessarily iiiutually exclusivc with intervention under 
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Secllon I 233(b) Thai is, notliiiig i n  Section I 223(a) prohibits the tendering ofinrormation 

responsive 10 all or parts of Section I .223(b). Conversely, the inere inclusion of information 

seemingly directed to Section 1 223(b) docs not nccessarily foreclosc the applicability of‘ 

Section 1.223(a) So even if Mr. Smith provided ini‘ormatioii responsive to Sectioii I .223(b), 

that would not nicaii he was wuving any claiin to iiitcrvention uiider Section 1 223(a). 

5 A t  worst, then, MI-. Smith might bc accused of engaging in a form of plcading iii  the 

aI tcrnative, of laking a belt-and-s~ispciiders approach intended to demonstrate conclusivcly that 

lie can and should be deemed ai1 intervenor herein. Such a conservative approach is not 

prohibited by the rules. 

6. Lawila’s arg~imciirs ~ and those of the Enforceinent Bureau (“Bureau”), in its 

scparate Opposition to Mr Sniith‘s M o ~ i u n  for Leave to File Rcply -extend bcyoiid the liiiiitcd 

question ofwlicthcr Mr. Siiiitli should be granted leave to filc his reply. 

Hurcau take the opportunity oftheir latest pleadings to jockey for the last word on Lhe 

wbstiiiitivc iiiatter o f  Mr. Smith’s iiitcrvention Thcy both claim that, even if this proceeding 

 doc^ i i ivolve at least one application (a fact which is undeniable), Mr. Smith cannot intervene 

under Section 1 223(a) unless he can show that he has a direct interest in  that particular 

application, and, i i o ~  surprisi~~gly, botli also claim that Mr. Simth has not demonstrated a direct 

I Both Zawila and the 

Ihe Ilict that Zaw~la, w#~tliout requesting leave to tilc a substantive response to M r  Smith, did so anyway 
I S  ~ r o i i ~ c  Za\v~la criticizes Mr Sinilli for  l i lmg a “clearly iiii;iuthorized” pleading 111 a “blatant and 
iian>pal-eni mtempt by Sinlt l i ‘s co~ i i l se l  to  gain a second bite oft l ie apple” Zawlla Mot~on at 2 B u t  
MI  sllllii1. rwogniziiig that he had 110 absolute right to tile 111s Siippleiiient, expressly souglit leave to do 
\o iii a sepal-ately-filcd Motioii hl- Leavc io Fi le For its pnii, the Bureau appears to have understood the 
iiccd rnr sceking lcave lo filc, alLhouy11 11 I~m~tcd Its request to a footnote (see Bureau Oppositlon at 7, 
11 16) 7,awila chose iiot to seek any leave at all, iiistead he just graftcd 111s substantive pleading ( i n  
cfrect, a surrcply) oiito an otherwise unrelated i i iot~oi i  to strike Zaw~la’s unwarranted FLI~IIIIII~~IOI~~ about 
M r  Smith are inorc appropriately directed al Zawila I i imse l f  

I -  
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intercst i n  the one application which is  listed in the caption. See, e g , Zawila Motion to Strike 

at 4. I3ureau Opposition at 5-6 

7 With  all due respect. both Zawila and the Bureau are attempting to narrow the scope 

of Section 1 223 in  a iiiaiiiier unsupported by the language ofthat section. The rule merely says 

that I I ~  cascs “involving” an application -and this case certainly fits that broad criterion ~ aparty 

is eiititled to intervene upon a showing “the basis of ~ t s  Interest” Nothing in the rule imposes the 

;idditional pleading requirements ~ h i c l i  Zawila and the Bureau urge here. 

8 Indeed, whcii it refers to “applications”. Section 1 223(a) does not Iiimt itselfto 

-'captioned applications“, nor does i t  olherwisc specify that the applications referenced in  that 

sctioii  have to appear at all i n  the caption of the proceeding in question. In view of the use of 

thc broad term “involving”, it could easily be coiicludcd that the instant proceeding “involves” 

not only the renewal applica1ion of Station KKFO (which is i n  the caption). but also the 

oclatcd applications for license” of, M e r  iilio, Station KNGS(FM), applications which are, 

uccordfnfi to the Jiiw .senience (if thr l le( iuing Dc.crfinution Order, “beforc” the Coniiiiission in  

this inatler Such a rcadiiig would he further supported by the fact that at least three of the issues 

rclating to Station KNGS(FM) involve iiiisrcprcsentatioiis allegedly made by Zawlla eirhcv in n 

Iiccnx! iipplicdion or inpIeudinfi,\. filed i n  conncciion with m license nppkalion. 

0 As to the claim that Mi- Smith has no rcal intcrcst here, that claim borders on the 

iiivolous l‘hc nature and extent of his very substantial interest have been clearly articulatcd 

already. and need not be revisited hcrc While Mr Smith’s interest is iiiost directly tied to 

Stglion KNGS(FM). it  is also clearly tied to the ultjniate determination ofZawila’s basic 

qLi?llitications to be a Commission perinittee or licensee - a n d  that, quite obviously, is an issue 
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esscntial to the KKFO renewal application as well as all other appllcatlons and autl1onzations In 

which Zawla claims an  interest 

10 And as to the Bureau’s suggestion that Mr. Smlth ‘.can add nothing” to th i s  

proceeding, Burcau Opposition a1 IO.  the Bureau has failed to acknowledge, I ~ L I C I I  less respoi~d 

to. a crucial poiill made in Mr. Smilh’s Consolidated Reply (at 4-5). l‘hat is, if the charges in the 

I i c m n g  Designation Order concerning Station KNGS(FM) prove true, and if %awlla in fact 

Ihilcd to cotisti uct thc facilities spccified i n  the KNGS(T7M) construction permit within the term 

specilied by that permit, then the permit expired by its own terms and there is no authorization 

lcft ( 7  ltlrrho D ~ o ~ r d c a ~ m g  C’onsor/zrmi, 16 FCC Rcd 21558 (Mass Media Bureau 2001) That 

I S  cssentially thc same approach which the Bureau has indicated (at the prehearing conference) it 

intcnds to pursue with respect to Station KKFO But the Bureau does not appear intent upon 

lptiisutng the satlie approach relative to KNGS Mr. Smith L2oc.v intend to pursue precisely that 

approach with respect to KNGS. And much as the Bureau apparently expects that it may 

summarily cliininate KKFO hoim further consideration herein, so too does Mr Smith expect to 

~timinartly eliminate KNGS (as well as any ofthe other stations as to which that approach may 

bc effectwe) Mr Smith can thus be cxpccted to assist i n  expediting the conclusion of this 

proceeding 

I 1 I n  closing, one final comment concerning Zawila’s motion is warranted. Zawila 

Iias chosen to usc vivid derisive language i n  an cffort to belittle Mr Smith’s pleadings and 

arguments Zawila is certainly ciititled to do so if he wishes, and we have every confidence that 

the Presidiiig .I~idge will be able to filter out the arguments from the rhetorical I ~ O I S C  and act 

accordingly But Zawila goes so far as to assert that Mr Smith is attempting ‘‘IO tnsult the 

intelligence” of the Presiding Judge here. Zawlla Motion at 3 Mr Smith strongly denles that 
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claim. and assures the Presiding Judge that h e  IS advancing legitinlate arguments in the u t m o s t  

good lait11 2 

Respectfully submitted, 

1 

Vincent J Curtis, Jr , Esq. 
1 larry F Cole, Esq. 
Susan A Marshall, Esq. 

( ' ounw l  f o r  Richurd B Smith 

Fletcher, I ica ld  & l i l d r e t h ,  I' L.C 
1300 N o r t h  17"' Strcct. 11"' Floor 
/\r l ington. VA 22209 
(70;) 812-0400 

Sepkniber 24, 2003 

A, far as tnsu~t~t ig  anyone's ititelligeiice goes, Mr Smitli IS not the one wlio has claimed to have bulk a 
3OO-foot tower wlitcli then happened to vaiiisli, supposedly dismantled by meticulous vandals who 
rcinoved i o 1  only [lie tower itsclf, but also any trace that the tower had ever been 111 place ~ vandals so 
iiicttctiloiis lliilt they must also liave iised a Men-in-Black lype memory eraser on people who work iiear 
the <ul)poscd lower, hitice tliosc pcople stid they liad iicver seen sticli a lower at that site .See Hcarlng 
Desiyiiatioti Older, 7712-14 



CERTIFICATE OF SERVICE 

I, JL,)u,by &,-ykr,, a secrelary in (he law firm of Fletcher, Heald & Hildreth, 

P L C , do liereby certify that 

i i i  Ihc Alternative, Rcsponsc to Consolidated Kcply to Oppositions to Petition for Leave to 

Iiitcrvciic’ ” wds sent this 24lh day o f  Sepkmher, 2003, by  first-class United States Mail, 

copy orthe lbregoing “Opposition i o  ‘Joint Mobon Lo Strike Or, 

poslagc prcpaid to 

Howard .I Braun, Esquire 
Slielley Sadowsky, Esquire (by f i rst  class mail and email) 
Kalten Mucliiii Zavis Rosenman 
1025 Thomas Jefferson Street, N W 
Suite 700 East Lohhy 
Washington, D.C. 20007-5201 

Counscl for William L. Zawila el (11 

Maurccii F Del Duca, Chief 
James W Shook, Esquire (by hand and email) 
David M. Janas, Esquire 
Investigations and Hearings Division, Enforcement Bureau 
federal Communications Cornmission 
445 12Ih Street, S.W., Room 3-B443 
Washington, D C  20554 

The Honorablc Arthur I Steinbcrg (by hand and fax) 
Adm iiiislrative Law Judge 
Federal Coniniuiiications Commission 
445 I 2’h Street, S W ~ Rooni I -C861 
Washington, D C 20554 


